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U.S. Customs Service 


General Notice 


(19 CFR Chapter I) 


Customs Standards for Cargo Security 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Solicitation of comments. 


SUMMARY: This document invites public comments concerning 
possible changes in Customs standards for the security of cargo in 
international trade. Customs believes that the current standards, 
which have been in effect for 12 years, should be updated to pro- 
vide for more effective, modern security for cargo. All comments 
submitted will be considered by Customs before updating the exist- 
ing standards. 


DATES: Written comments must be received on or before December 
10, 1984. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Holl, Office of 
Cargo Enforcement and Facilitation, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229 (202-566-8151). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By T.D. 72-56, published in the Federal Register on February 16, 
1972 (87 FR 3455), Customs recommended physical and procedural 
standards for the public to follow to ensure the security of cargo in 
international trade. These standards were subsequently printed in 
the Customs booklet “Standards for Cargo Security,” thousands of 
copies of which have been distributed throughout the United States 
and to foreign countries, and are available to the public free of 
charge from any Customs district director. 

The voluntary use of the standards by private industry and com- 
merce has resulted in millions of dollars worth of physical and pro- 
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cedural security improvements, testifying to the wide use of the 
standards. Customs, pursuant to its regulations, conducts an in- 
quiry into cargo security of facilities as a condition of approval of 
applications for bonded warehouses (19 CFR 19.2(f)), and container 
stations (19 CFR 19.47). Under proposed amendments to Part 146, 
Customs Regulations (19 CFR Part 146), Customs would conduct 
cargo security inquiries as a condition of approval of applications 
to activate foreign trade zones. The cargo security standards are 
used by Customs in making a judgment as to whether the security, 
as found in the inquiry, is sufficient to protect merchandise in the 
facility from the threat of theft and smuggling. It is not necessary 
that all of the standards be applied to every bonded warehouse, 
container station, and foreign-trade zone so long as overall security 
at each facility is sufficient. 

Although the existing standards have proved successful for the 
12 years they have been in effect, Customs believes that in light of 
changes in security technology, violator techniques, and theft tar- 
gets, the standards should be updated in order to maintain their 
effectiveness. In addition, the standards do not cover such areas of 
current interest as intrusion detection systems or internal conspir- 
acies, the latter being of special recent interest to Customs because 
of the widespread attempts to disguise narcotics smuggling as cargo 
theft. 

Accordingly, Customs is considering updating its standards for 
cargo security, as found in T.D. 72-56, and requests public com- 
ments on possible additions, deletions, and changes in the stand- 
ards. If, after reviewing all comments submitted, it is clear to Cus- 
toms that there is general agreement as to what changes should be 
adopted, revised standards will be published in the Federal Regis- 
ter in final form. However, if there is no agreement as to what 
changes should be made, Customs will publish a proposed set of 
standards and will invite the public to comment further before any 
final changes are adopted. When a final set of revised standards 
are published, Customs will also determine their applicability to 
cargo facilities approved under the original standards. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


Because specific changes in the standards for cargo security have 
not been developed, it has not been determined whether any 
changes will result in a regulation which would be a “major” rule 
as defined by section 1(b) of E.O. 12291, and thus require a regula- 
tory impact analysis. 

For the same reason, it has not been determined whether the 
changes will have a significant economic impact on a substantial 
number of small entities and thus require a regulatory flexibility 
analysis under the provisions of the Regulatory Flexibility Act (5 
U.S.C. 603). These determinations will be made and the notice of 
proposed rulemaking or final rule document will either contain the 
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analysis or a statement and certification that they are not re- 
quired. 


CoMMENTS 


Before making any changes in the security standards, consider- 
ation will be given to any written comments (preferably in tripli- 
cate) that are submitted timely to Customs. Comments submitted 
will be available for public inspection in accordance with the Free- 
dom of Information Act (5 U.S.C. 552), and § 1.6, Treasury Depart- 
ment Regulations (31 CFR 1.6), and § 103.116), Customs Regula- 
tions (19 CFR 103.11(b)), during regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: September 12, 1984. 


EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 11, 1984 (49 FR 39854)] 











U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-774) 


At TECH SPECIALTY STEEL CorP., ET AL., APPELLEES, v. UNITED STATES, 
APPELLANT 


(Decided: October 3, 1984) 


Velta A. Melnbrencis, of Washington, D.C. argued for appellant. With her on the 
brief were Richard K. Willard, Acting Assistant Attorney General and David M. 
Cohen, Director. 

Paul C. Rosenthal, of Washington, D.C. argued for appellees. With him on the 
brief was David A. Hartquist, of Counsel. 


Appealed from Court of International Trade. 
Judge MALETz. 


Before Davis, SMITH and NewMaN, Circuit Judges. 


Davis, Circuit Judge. 

This is an appeal by the United States from a decision of the 
United States Court of International Trade (CIT) ! holding that the 
International Trade Administration (ITA or agency) of the Depart- 
ment of Commerce (Commerce) is required under section 776 of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1677e(a) 2 to verify in- 
formation submitted to it by a foreign manufacturer during a peri- 
odic review of an outstanding antidumping duty order.* We affirm. 


I 


On August 28, 1973, the Assistant Secretary of the Treasury pub- 
lished a finding of dumping with regard to stainless steel wire rods 
from France.* 38 Fed. Reg. 22961 (1973). These rods thus became 


1 Al Tech Specialty Steel Corp. v. United States, 575 F. Supp. 1277 (CIT 1983). That decision held for the Gov- 
ernment on another, now irrelevant, point which is not before us. 
219 U.S.C. § 1677e. Verification of information— 
(a) General rule. 
oe with respect to information the verification of which is waived under section 1673(bX(2) of this title, 
the administering authority shall verify all information relied upon in making a final determination in an 
investigation. ey publishing such a determination, the administering authority shall report the methods and 
procedures used to verify such information. If the administering authority is unable to verify the accuracy 
of the information submitted, it shall use the best information =: ene to it as the basis for its determina- 
tion, which may include the information submitted in support of the petition. 
* The CIT remanded the case to the ITA with directions to verify the relevant information. 
* Excepted were rods produced by Crueset-Loire of Paris, France. 
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subject to the imposition of an antidumping duty in an amount 
equal to the difference between the foreign market value and the 
purchase price for such rods, pursuant to the Antidumping Act of 
1921, as amended, 19 U.S.C. § 160(a). 

The Antidumping Act of 1921 was subsequently replaced, effec- 
tive January 1, 1980, by a new antidumping law enacted as part of 
Title VII of the Tariff Act of 1930, as amended. Title I of the Trade 
Agreements Act of 1979, Pub. L. 96-39, 93 Stat. 144, 146-193. Sec- 
tion 106 of the new Aci provided that “findings in effect on the ef- 
fective date of this Act * * * shall remain in effect, subject to 
review under [the new] section 751 of the Tariff Act of 1930” (pro- 
viding for periodic reviews). 93 Stat. 193. In addition, the responsi- 
bility for administering the antidumping law and acting as the “ad- 
ministering authority” under section 751 (codified at 19 U.S.C. 
§ 1675) was transferred from the Treasury Department to the Sec- 
retary of Commerce, effective January 2, 1980. At Commerce, the 
antidumping law’s administration was delegated to the ITA. 

Final results of the ITA’s first administrative periodic review 
under section 751(a), 19 U.S.C. § 1675(a), with regard to stainless 
steel wire rods from France, were published on November 9, 1981, 
covering January 1974 through June 1980. The final results of this 
review were not challenged in court, although the domestic manu- 
facturers apparently did raise in a prehearing brief the question 
now before us. 

Notice of the preliminary results of the second section 751 peri- 
odic review with regard to the rods was published on August 23, 
1982 for the period July 1, 1980 through June 30, 1981. 46 Fed. Reg. 
55297 (1982). The dispute leading to this appeal began during the 
administrative review proceeding when the appellees, domestic 
manufacturers of stainless steel wire rods, contended that the ITA 
was required under 19 U.S.C. § 1677e(a), supra note 2, to verify the 
information supplied to it during the review by Ugine Glaciers, the 
foreign manufacturer, and Intsel Corporation, the domestic import- 
er. Counsel for both Ugine Glaciers and Intsel represented that his 
clients were available for verification. Notice of the final results of 
this second administrative review were published on January 21, 
1983, 48 Fed. Reg. 2808 (1983); in that notice the ITA responded as 
follows to appellees’ contention concerning verification: ‘Depart- 
ment Position: In Section 751 administrative reviews verification by 
the Department is discretionary * * *. [Citation omitted.] We have 
determined that verification was not required for this review.” 48 
Fed. Reg. at 2808-2809 (1983). 

The domestic manufacturers appealed to the CIT the ITA’s refus- 
al to verify, raising three grounds, only two of which now remain 
in contention (see note 1, supra): (1) the statute requires verification 
in all section 751 reviews, and (2) even if verification in section 751 
reviews is discretionary, refusal to verify in this case (in which at 
least eight years had passed since the last verification) was an 
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abuse of discretion. On cross-motions for judgment upon the admin- 
istrative record, Judge Maletz of the CIT held, as a matter of law, 
that the ITA is required by statute under section 1677e(a), supra, to 
verify information upon which assessment of antidumping duties is 
based (including periodic reassessments), and remanded the case 
for such verification. 


II 


19 U.S.C. § 1677e(a), supra, states (which an exception not rele- 
vant here) that “the administering authority shall verify all infor- 
mation relied upon in making a final determination in an investi- 
gation.” > Appellant contends that the CIT erred in holding that 
this provision requires such verification in section 751 periodic re- 
views of outstanding antidumping or countervailing duty orders 
under 19 U.S.C. § 1675(a). It maintains that “a final determination 
in an investigation” occurs only in what appellant calls “the inves- 
tigative phase” of an administrative antidumping or countervailing 
duty “proceeding,” not in “the assessment phase” of a proceeding 
in which section 751 periodic reviews occurs. Under this theory, the 
only required verification is in the investigative phase, and any 
other verification is discretionary with the administering authority. 
More particularly, appellant maintains that the CIT (1) miscon- 
strued the statutory language; (2) ignored some parts and miscon- 
strued other parts of the legislative history; and (3) failed to follow 
the principle that, in the absence of statutorily imposed procedures, 
courts should defer to the judgment of administrative agencies in 
deciding how best to carry out their duties. In addition, appellant 
argues that the ITA committed no abuse of its discretion in this 
case. Because we agree with the CIT that the statute, informed and 
supported by the legislative history and purpose, requires verifica- 
tion in periodic reviews, we do not reach appellant’s arguments 
concerning the deference to be given agencies in the absence of 
statutory requirements, or the issue of abuse of discretion. 


Ill 


We start with a summary of the statutory requirements for anti- 
dumping duty cases under the Trade Agreements Act of 1979. As 
noted above, the 1979 Act added Title VII to the Tariff Act of 1970, 
as amended. Title VII contains new antidumping and countervail- 
ing duty provisions (sections 701-778) of the Tariff Act of 1930, 
codified at 19 U.S.C. § 1671-1677g), including a new section 751, 19 
U.S.C. § 1675. Section 751 or section 1675 ® requires annual reviews 
of outstanding antidumping and countervailing duty findings. 


5This provision was specifically added because Congress was dissatisfied with the Treasury’s practices on veri- 
fication (or lack thereof) under the prior law. See S. Rep. No. 249, 96th Cong., 1st Seas. 98, reprinted in 1979 US. 
Code Cong. & Ad. News 381, 484, quoted, infra in Part V. 

®We refer to section 751 (of the Tariff Act) and section 1675 (of the U.S. Code) indiscriminately. 
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Because this case involves the assessment of antidumping duties, 
we focus on the statutory requirements as they pertain to those 
duties. However, the review provisions at issue apply to adminis- 
trative reviews of countervailing duty orders as well as antidump- 
ing duty orders. It is understood by all parties, as it was by the 
CIT, that a holding requiring verification in periodic reviews will 
cover both kinds of cases.’ 

Both parties to this action agree that antidumping inquiries, in 
those cases in which duties are actually assessed, are composed of 
two phases: (1) an initial investigatory phase, the less-than-fair- 
value phase in which it is decided whether impermissible dumping 
occurred, and (2) the assessment phase, in which sales at less than 
foreign market value are actually assessed special antidumping 
duties. A less-than-fair-value investigation may be commenced 
either by the filing of a petition by an interested party on behalf of 
the domestic industry that alleges injury because of less-than-fair- 
value sales, or on the initiative of the ITA, the administering au- 
thority. 19 U.S.C. §§ 1673a(a), 1678a(b). The authority must then, 
within strict time limits (usually within 160 days of the petition’s 
filing), make a preliminary determination concerning less-than- 
fair-value sales. If the determination is affirmative, liquidation of 
entries of the imports will be suspended, beginning with the date of 
publication of the preliminary determination in the Federal Regis- 
ter. (The statute also outlines circumstances in which suspension of 
liquidation could be made retroactive for 90 days. See 19 U.S.C. 
§ 1673b(e)). In addition to liquidation of entries, an affirmative pre- 
liminary determination requires importers to post a cash deposit, 
bond or other security equal to the estimated amount by which the 
foreign market value exceeds the United States price. 19 U.S.C. 
§ 1673(d)(2). 

The ITA must then (within 75 days of the preliminary determi- 
nation, in the normal case) make a final determination of whether 
imports are being sold at less than fair value. 19 U.S.C. 
§1673d(a)(1). In this case the Government contends that the verifi- 
cation requirement, supra, which states that “the administering 
authority [ITA] shall verify all information relied upon in making 
a final determination in an investigation”, 19 U.S.C. § 1677e(a), 
refers only to the making of this final determination just described, 
and not to any of the later determinations in which the actual 
amounts of duty—rather than estimates—are assessed. 

The procedure for actual assessment of duties is as follows: If the 
ITA’s determination is affirmative, and a final injury determina- 
tion is made by the United States International Trade Commission 
(Commission), the ITA must issue an antidumping duty order. 19 
U.S.C. § 1673d(c)(2). Specifically, within seven days after being noti- 
fied by the Commission of its injury determination the ITA pub- 


7See Bethlehem Steel Corporation v. United States, No. 84-714, decided by this court on August 27, 1984, for a 
discussion of the statutory provisions in countervailing duty cases. 
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lishes an antidumping duty order which: (1) includes a description 
of the class or kind merchandise to which it applies, (2) requires 
the deposit of estimated antidumping duties pending liquidation of 
entries of merchandise, and (3) requires the assessment of anti- 
dumping duties within 12 months, the period for which runs from 
different events depending on whether the merchandise in question 
was sold prior to importation into the United States. 19 U.S.C. 
§ 1678c(a). Although this provision does direct the actual assess- 
ment of antidumping duties, the time requirements are such that, 
as we understand them, the first actual assessment usually occurs 
at the time of the first annual administrative review under section 
751 of the 1930 Act, 19 U.S.C. § 1675 (the periodic review or admin- 
istrative review) and is conducted in the same way.® 

This assessment phase, leading to the determination of the 
actual amount of antidumping duties, takes place at least once an- 
nually under section 751 and requires the precise comparison of 
the United States price for the merchandise with the statutorily 
defined “foreign market value’. The result of this assessment de- 
termination is the first and succeeding determinations of actual li- 
ability for antidumping duties. 

The Government maintains, as we have said, that no verification 
of information is required for the information relied upon in 
making a determination of antidumping (or countervailing) duty in 
the assessment phase, or in a periodic review, because—it claims— 
such a determination is not “a final determination in an investiga- 
tion” under § 1677e(a). The Government would have us construe 
the term “investigation” in § 1677e(a) to cover only that portion of 
the statute which results in a determination of whether dumping 
has occurred, i.e., the so-called investigative phase. It maintains 
that the assessment or periodic review of duties involves neither a 
“final determination” nor is it part of “an investigation.” As we 
shall show, this position is not required by the wording of the stat- 
ute, and is inconsistent with the Act in light of its legislative histo- 
ry and purposes. These show that Congress did not provide, as ap- 
pellant contends, that verification is only required of information 
relied upon in making a determination that a duty is to be as- 
sessed, but when the actual assessment of duty take place, in the 
assessment or a periodic review, verification of information relied 
upon in making that determination is entirely discretionary with 
ITA. On the contrary the statute, properly read, requires verifica- 
tion at both stages. 


IV 


First, the bare text of the statute is, at most for the Govern- 
ment’s position, ambiguous in its use of the pertinent terms; in our 
view nothing in the language of the legislation strictly limits the 


*For that reason, the issue before us normally involves the requirement vel non of verification of the first 
actual assessment of duties, not only of later reassessments. 
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use of the term “investigation” (appearing in § 1677e(a), supra) to 
the investigative phase of the inquiry. Rather, the text permits 
that term, in that provision, to cover both the investigative and the 
assessment phases of the proceedings. 

There is, to be sure, some uncertainty arising from the statute 
over the meanings of the terms “investigation”, “proceeding”, and 
“final determination.” The Government strongly maintains that 
“investigation” covers only the investigative phase described supra, 
while a “proceeding” encompasses both the investigative and as- 
sessment phases, and that the “final determination” occurs only at 
the end of the investigative phase. 

Indeed, the Commerce Department has made this proceeding/in- 
vestigation distinction by so defining the terms in its regulations. 
19 C.F.R. § 353.11.° Although this distinction has a certain attrac- 
tiveness because it seems to do away with an otherwise troubling 
ambiguity over the meanings of the terms (as well as requires less 
work of the ITA), we find the distinction—and the regulations 
which embody it (insofar as that regulation applies to § 1677e(a))— 
contrary to the statute and Congressional purpose and intent, to 
the extent that they apply to the present circumstances. 

The truth is that neither term—“investigation” or “proceed- 
ing’”—is expressly defined in the statute, and that the varied statu- 
tory uses of those terms do not support Commerce’s rigid distinc- 
tion between an “investigation” and a “proceeding”. The first use 
of the term “investigation” in the antidumping duties portion of 
the statute occurs in section 1673a(a), the first subsection under the 
section titled “Procedures for initiating an antidumping duty inves- 
tigation”: 


(a) Initiation by administering authority —An antidumping 
duty investigation shall be commenced whenever the adminis- 
tering authority determines, from information available to it, 
that a formal investigation is warranted into the question of 
whether the elements necessary for the imposition of a duty 
under section 1673 of this title exist (emphasis added). 


19 U.S.C. § 1673a(a). 


This provision immediately confronts us with a possible ambigui- 
ty over the meaning of “investigation,” even before the term “pro- 
ceeding” has been introduced. We could, on the one hand, distin- 
guish between “an antidumping duty investigation” und a “formal 
investigation,” the former referring to all activities which under 


°19 C. F.R. § 353.11 Definitions of antidumping duty “proceeding,” “investigation,” “determination” and 

er.” 

(aA pas. refers to that time from the filing of a . (or eptiontion of a notice of self-initi- 
ation under section 732(a) of the Act) until the publication of the earliest of: 

(1) A notice of termination, (2) a negative . oy? that has the effect of terminating the administra- 
tive proceedings; or (3) a notice of revocation of an 

(b) An “investigation” refers to that time between the publication of a notice of initiation and the publica- 
tion of the earliest of (1) a notice of te (2) a negative determination that has the effect of termi- 

Mo Ad administative proceedings; or (3) an Order. 

“determination” is an official decision in the course of a 


proceeding. 
“Order” is a notice issued following final aestemnisakions of aan at less than fair value and i injury, 
“ake provides for the imposition of antidumping duties. 
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the statute follow the commencement of such an “investigation,” 
including but not limited to a “formal investigation,’ and the 
latter referring to that portion of an investigation that above we 
have called the investigative phase. This distinction would not be a 
strained use of the word “investigation.” The first phase of “an 
antidumping duty investigation” would be a “formal investigation” 
into the question whether there was dumping. The second phase of 
“an antidumping duty investigation” would be a formal investiga- 
tion into the exact amount of duties to be assessed. That interpre- 
tation is, of course, consistent with the CIT’s holding. On the other 
hand, we could, on the basis of this provision alone, say that there 
is no such distinction between “antidumping duty investigation” 
and “formal investigation into the question * * *”, and that both 
phrases refer only to the investigative phase, as the Government 
argues. 

Of course, we are neither aided, nor constrained, in our effort to 
find the proper meaning of the statutory terms by the fact that the 
usual description for the first part of an inquiry is “the investiga- 
tive phase.” There would be nothing unusual about the use of the 
bare statutory term “investigation” to cover activities involved in 
either, or both, the investigative and the assessment phases. 

Very little help is provided by the next subsection in the statute, 
which introduces the term “proceeding”: 

(b) Initiation by petition.— 


(1) Petition requirements.—An antidumping proceeding shall 
be commenced whenever an interested party * * * files a peti- 
tion with the administering authority, on behalf of an industry 
which alleges the elements necessary for the imposition of the 
duty imposed by section 1673 of this title, and which is accom- 
panied by information reasonably available to the petitioner 
supporting those allegations. 


19 U.S.C. § 1673a(b)\(1). (Emphasis added.) Contrasting this use of 
the term “proceeding” with “investigation” in the preceding sub- 
section, we note that a “proceeding” is commenced by an “interest- 
ed party” by filing a petition while an “investigation” is com- 
menced (under § 1673a(a), supra) by the administering authority 
“from information available to it, that a formal investigation is 
warranted.’ However, that does not necessarily mean that an in- 
quiry (for want of a better term) is called a “proceeding” when ini- 
tiated by a petition and an “investigation” when initiated by the 
ITA itself. Under subsection (a) supra, the ITA commences an anti- 
dumping duty investigation whenever it determines “from informa- 
tion available to it, that a formal investigation is warranted * * *.” 
One source of such “information” is, of course, a petition from an 
“interested party.” 

If such a petition is filed, a “proceeding” is commenced, following 
which, under subsection (c), a determination must be made on the 
petition: 


453-452 0 - 84 - 2 
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(c) Petition determination.— 


Within 20 days after the date on which a petition is filed 
under subsection (b) of this section, the administering author- 
ity shall— 

(1) determine whether the petition alleges the elements 
necessary for the imposition of a duty under section 1673 of 
this title and contains information reasonably available to 
the petitioner supporting the allegations, 

(2) if the determination is affirmative, commence an inves- 
tigation to determine whether the class or kind of merchan- 
dise described in the petition is being, or is likely to be, sold 
in the United States at less than its fair value, and provide 
for the publication of notice of the determination in the Fed- 
eral Register, and 

(8) if the determination is negative, dismiss the petition, 
terminate the proceeding, notify the petitioner in writing of 
the reasons for the determination, and provide for the publi- 
cation of notice of the determination in the Federal Register. 


19 U.S.C. § 1673a(c) (emphasis added.) 


Thus, if the petition determination is affirmative, an “investiga- 
tion” is commenced, but the statute has not shed any significant 
further light on possible limits to the use of that term. If the peti- 
tion determination is negative, the “proceeding” is terminated 
under subsection (c)(3). 

Based on these provisions, a “proceeding” could conceivably refer 
only to that 20-day time period between the filing of a petition and 
a determiation on the petition. If the determination is negative, the 
proceeding is terminated. If it is affirmative, an “investigation” is 
commenced. In those latter cases, perhaps the “proceeding” is 
merged into an “investigation,” and the terms become interchange- 
able. ?° 

However, a “proceeding” is not commenced under the bare terms 
of the statute in those instances when the administering authority 
commences an antidumping duty investigation on its own and the 
statute does not call for the use of the term “proceeding” for the 
subsequent investigations in those cases. Thus, under the facial 
text, considered alone, some proceedings result in and perhaps 
become coterminous with an investigation, but not all investiga- 
tions result from proceedings. As such, the use of “proceeding” by 
both parties to cover the investigative and assessment phases is, 
like the use of “investigative and assessment phases,” a conven- 
tional and helpful usage not required by the language of the legis- 
lation. 

The bottom line is, of course, that the literal words of the statute 
by no means require the strict proceeding/investigation distinction 


°This seems to be clearly the case in the uses of “investigation” and “proceeding” in section 777 of the Tariff 
Act of 1930, “Access to information,” including “ex parte meetings.” 19 U.S.C. § 1677f. Section 1677f immediately 
follows the varification provision, § 1677e. 
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urged upon us by the Government, nor are the proper meanings of 
“investigation” or “proceeding” always clear from the statutory 
text. The legislative words are quite ambiguous and certainly 
permit the CIT’s interpretation. 

The same statutory uncertainly exists as to the meeting of “final 
determination” in § 1667e, supra. That provision requires the verifi- 
cation of information relied upon in making a “final determina- 
tion” in an “investigation”. As with “investigation,” the statute 
does not define “final determination.” The Commerce Depart- 
ment’s regulation states simply that “[a] ‘determination’ is an offi- 
cial decision in the course of a proceeding.” 19 CFR § 353.11(c). In 
fact, the administering authority is required to make “determina- 
tions” of various kinds throughout the statute. Both the ITA and 
the Commission must make “final determinations” concerning the 
existence of dumping under section 1673d, which, if affirmative, 
lead to the issuance and publication of an antidumping duty order. 
However, administrative reviews require the “Determination of 
antidumping duties” under section 1675(a)(2) (section 751 of the 
Act) which, although lacking the adjective “final’’, are in fact no 
less “final” with regard to the duties to be paid until the next peri- 
odic review. 

The verification provision, furthermore, refers to “a final deter- 
minaton in an investigation” (emphasis added), an implication 
being that there may be more than one of either. Under the Gov- 
ernment’s argument, there can be only one investigation in a pro- 
ceeding, and one final determination. We think that that type of 
limitation is not apparent from the facial language of the statute. 
See, e.g., § 1677f, “Access to information,” note 10, supra, which 
clearly encompasses several “investigations” and several “final de- 
terminations.” Congress could have specified, but did not, that the 
final determination in the verification provision refers only to a 
final determination in an initial, less-than-fair-value, investigation. 
Such a limit was placed on the final determination mentioned in a 
provision dealing with investigation hearings: 


The administering authority and the Commission shall each 
hold a hearing in the course of an investigation upon the re- 
quest of any party to the investigation before making a final 
determination under section 1671d or 1673d of this title. 


19 U.S.C. § 1677c(a). A similar restriction was not placed on the 
“final determination” in the verification provision. 

The sum of it is that, on the face of the statute, the Govern- 
ment’s position is not entirely implausible, but neither is it re- 
quired. The opposing view is at least as tenable. There is therefore 
no “plain meaning” of the statute on its face. Although we believe 
the CIT’s position to be somewhat the better one on the text of the 
statute alone, we turn to the legislative history and purposes and 
-find there more telling support for the position that Congress in- 
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tended a verification requirement in periodic review determination 
of duty assessments. 


¥ 


The Government maintains that it did not simply devise on its 
own a distinction between an investigation and a proceeding in 
Commerce’s regulations, but that it merely implemented Congres- 
sional intent, as evidenced by S. Rep. No. 96-249, 96th Cong., 1st 
Sess. 62 (1979), reprinted in 1979 U.S. Code Cong. & Ad. News 381, 
448: 


The term “investigation” applies to that activity which 
begins when the authority makes an affirmative determination 
under section 732(a) or 732(c) [19 U.S.C. § 1673b, § 16738c, or 
§ 1673d], as the case may be. The term “proceeding” applies to 
that activity which begins when a petition is filed under sec- 
tion 732(b) [19 U.S.C. § 1673a(b)] and ends upon the final dispo- 
sition of the case, up to revocation of an antidumping duty 
order, if any, under section 732, 733, 734, 735, or 751 [19 U.S.C. 
§§ 1673a, 1673b, 1673c, 1673d, or 1675], as the case may be. 


See also S. Rep. No. 96-249, 96th Cong., 1st Sess. 42 (1979) (identical 
language with regard to the countervailing duty provisions); H.R. 
Rep. No. 96-317, 96th Cong., 1st Sess. 49-57 (countervailing duties) 
and 59-71 (antidumping duties) (1979) (“investigation” is used to de- 
lineate the investigative phase). 

We cannot agree that this general statement ' by itself resolves 
in the Government’s favor the ambiguity inherent in the uses of 
investigation and proceeding in the statute, as discussed above. 
More specifically, discussions of the verification requirement in 
both the Senate and House Reports demonstrate that Congress in- 
tended the verification requirement to apply to a periodic review 
determination as well as to a final determination which leads to 
the issuance of a countervailing or an antidumping duty order. 
Neither house’s discussion of the verification provision indicates 
any limitation to the investigative phase. The Senate Report’s dis- 
cussion of the reason for the verification provision refers to verifi- 
cation of information relied upon in proceedings which, under the 
Government’s own argument, means the entire inquiry: 


Numerous complaints have been made regarding the current 
practices on verification of information submitted to the De- 
partment of the Treasury in antidumping and countervailing 
duty proceedings, particularly information submitted by for- 
eign governments. Section 776 requires vertification [sic] by the 
administering authority of all information relied upon, includ- 
ing governmental submissions. If such information cannot be 


“Tt is to be noted that the Congressional statement is not entirely coterminous with the definitions in the 
Commerce regulation, supra note 9. 
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verified, [Commerce] must then use the best information a.’ail- 
able in making its determination. 


S. Rep. No. 249, 96th Cong., 1st Sess. 98, reprinted in 1979 U.S. 
Code Cong. & Ad. News 381, 484 (emphasis added). 

Similarly, the House Report fails to limit the verification re- 
quirement to only one phase of an inquiry, emphasizing the impor- 
tance of using current information in making determinations: 


Section 776 requires that all information relied upon by the 
Authority in making a final determination regarding either 
subsidized or less-than-fair-value imports must be verified 
unless, with respect to an antidumping proceeding, verification 
is waived under the procedure for a rapid preliminary determi- 
nation * * * . The Committee intends that the Authority and 
the ITC should always use the most up-to-date information 
available. 


H.R. Rep. No. 96-317, 96th Cong., lst Sess. 77 (1979) (emphasis 
added). It is particularly difficult, as the Government would have 
us do, to restrict the concept of “always” to only one part of the 
authority’s activities. 

In addition, both the Senate and House Reports specify that a 
section 751 periodic review comprises the duty assessment phase of 
an antidumping duty investigation, an acknowledgement that an 
investigation comprises more than just the less-than-fair-value 
phase: 


(1) S. Rep. No. 249, 96th Cong., 1st Sess. 80-81 (1979), reprint- 
ed in 1979 U.S. Code Cong. & Ad. News 381, 466-67: Reason for 
the provision [section 751]:—This provision expedites the ad- 
ministration of the assessment phase of antidumping and coun- 
tervailing duty investigations. !” 

(2) H.R. Rep. No. 317, 96th Cong., 1st Sess. 72 (1979): 

This provision expedites the administration of the assess- 
ment phase of antidumping and countervailing duty investiga- 
tions while providing a greater role for domestic interested 
parties and introducing more procedural safeguards. 


Thus the requirement of verification of information relied upon in 
the periodic review final determination fits directly with the ex- 
pressed Congressional purpose. 

The result is that, regardless of whether some investigation/pro- 
ceeding distinction was otherwise intended by Congress, a review of 
the history demonstrates to us that Congress intended no limita- 
tion on the verification requirement to the investigative phase of 
the inquiry. 

The legislative history also supports a broad definition of “final 
determination” to cover several different kinds of determinations, 
including periodic review determinations of the specific amount of 
antidumping and countervailing duties to be imposed: 


12 Another relevant portion of this Senate Report is quoted supra. 
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Subsection (a2) of section 516A would render certain final 
determinations subject to review in the Customs Court at the 
instance of any “interested party” * * * . These final determi- 
nations would be confined to: (1) final determinations regard- 
ing the imposition of a countervailing or antidumping duty; (2) 
periodic determination of the amount of countervailing or anti- 
dumping duties to be imposed; (3) determinations to suspend 
antidumping or countervailing duty investigations as the 
result of an agreement eliminating the injurious effects caused 
by the subsidies or sales at less than fair value; (4) determina- 
tions by the International Trade Commission resulting from 
the review of an agreement to eliminate the injurious effect of 
subsidized imports of sales at less than fair value. 


S. Rep. No. 249, 96th Cong., 1st Sess. 247 (1979), reprinted in 1979 
U.S. Code Cong. & Ad. News 381, 633 (emphasis added). 

This is enough to show that the statute does not have to be read 
to exclude periodic review determinations from the concept of “a 
final determination” in the verification provision, § 1677e(a) (em- 
phasis added). 

Not only does the legislative history (as we have just spelled out) 
support the application of the verification provision to assessment 
and periodic reviews, but also it is unquestioned that need for veri- 
fication at that periodic review or assessment stage is at least as 
great as in the prior investigative phase when ITA is merely called 
upon to decide in general whether dumping occurred, and no more 
than an estimate of anticipated dumping duties need be made to 
determine the proper deposit.!* The Commerce Department has 
itself recognized that foreign respondents in section 751 reviews 
“have incentive to minimize in the submissions the magnitude of 
their dumping or subsidization.” Michelin X—Radial Steel Belted 
Tires from Canada, 46 Fed. Reg. 48,737, 48,739 (1981).'* Facing the 
actual payment of duties for the first time in the assessment phase, 
there is an incentive for foreign respondents to present inaccurate 
or unreliable data. In holding that Congress intended verification 
of information submitted in this assessment phase, we agree with 
the CIT that “it makes little sense to require detailed verification 
of all information submitted by foreign manufacturers during the 
less-than-fair-value investigation stage, but not to likewise require 
such verification when the agency actually assesses antidumping 
duties.” 575 F. Supp. at 1284. In these circumstances, we believe 
that Congress chose protection for the domestic industry over ad- 
ministrative convenience for the Commerce Department. 


The United States’ reply brief states: “We do not deny that the assessment phase requires more specific 
price calculations than the investigative phase.” 

“In Michelin, Commerce took the position that although the provisions of section 1677e(a) are not required to 
be followed in making final section 751 determinations, “these provisions are intended to, and in fact do, apply 
to section 751 reviews as well [as less-than-fair-value final determinations].” Michelin, 46 Fed. Reg. at 48,739. We 
find it inconsistent, as well as contrary to the statute, that Commerce considers the application of section 
1677e(a)'s express provisions discretionary in section 751 reviews yet required in less-than-fair-value final deter- 
minations. There is no basis in the statute for holding use of the verification provisions to be discretionary at 
any time. If § 1677e(a) does not apply at all to § 751 determinations, it is hard to see how Commerce can apply it 
simply when it wishes to do so. 
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Government urges that verification could not have been required 
in all periodic reviews because the agency lacks the resources for 
so much verification. The answer is that the requirement of sub- 
stantial additional resources for enforcement of the new provisions 
of the Trade Act of 1979, a central part of which is the assessment 
of duties, was specifically anticipated by the House Report: 


The Committee feels very strongly that both the countervail- 
ing and antidumping duty laws have been inadequately en- 
forced in the past, including the lack of resources devoted to 
this important area of law. The provisions of this bill are in- 
tended to remedy this situation * * * . It is the Committee’s 
understanding that the Executive branch will request appro- 
priations for the purpose of making substantial increases in 
personnel assigned to the administration of the antidumping 
and countervailing laws. The Committee cannot emphasize too 
strongly the need for adequate resources end its expectation 
that they will be provided. 


H.R. Rep. No. 317, 96th Cong., 1st Sess. 49 (1979). *® 


VI 


Analysis of the statute in light of its text, legislative history and 
purpose leads us to conclude that Commerce has not followed the 
statutory mandate to verify all information relied upon in periodic 
review determinations. “Although an agency’s interpretation of the 
statute under which it operates is entitled to some deference, ‘this 
deference is constrained by our obligation to honor the clear mean- 
ing of a statute, as revealed by its language, purpose, and histo- 
ry’”’. Southern Community College v. Davis, 442 U.S. 397, 411 (1979) 
(quoting Teamsters v. Daniel, 439 U.S. 551, 566 n.20 (1979)). See also 
Lynch v. Overholsen, 369 U.S. 705, 710 (1962).® Here, the purpose 
and history of the legislation demonstrate that the agency interpre- 
tation is “plainly inconsistent with the statute,” and contrary to 
“the clear meaning” of the statute, “as revealed by its language, 
purpose and history.”’ Regardless of Commerce’s construction of its 
regulations to the contrary in this respect, under the language of 
the statute, the legislative history, and the Congressional purpose, 
a section 751 review results in “a final determination in an investi- 
gation.”’ Thus, the provisions of section 1677e(a), supra, apply to all 
information relied upon in making a final periodic review determi- 
nation. 


AFFIRMED 


‘The other grounds appellant gives for supposing that Congress would have dispensed with a verification 
requirement for periodic reviews seem to us both extremely tenuous and contrived. As we have pointed out, 
when the Congressional reports discussed verification they expressly included assessment of duties. 

6In Melamine Chemicals, Inc. v. United States, 732 F.2d 924, 928, this court put it this way: “* * * The agen- 
cy’s construction of the statute is entitled to great weight. * * * [A]gency regulations are to be sustained unless 
unreasonable and plainly inconsistent with the statute, and are to be held valid unless weighty reasons require 
otherwise.” 
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CARMAN, Judge: This matter is before me on defendants’ motion 
for summary judgment on their counterclaim for liquidated dam- 
ages arising from the breach of an importation bond. Jurisdiction 
over the counterclaim rests upon 28 U.S.C. § 1583 (1982).? 

The long and unfortunate history of this case began on March 9, 
1975, when, at the Port of San Francisco, plaintiff imported two 
Ferrari automobiles. In connection with this importation, and as 19 
C.F.R. § 12.73(b)(5)(x) (1988) prescribes, plaintiff was required to 
submit a declaration to the United States Customs Service (Cus- 
toms) that, within 90 days, the imported vehicles would be brought 
into conformity with federal emissions standards of the United 
States Enviromental Protection Agency (EPA), and that, within 180 
days, the vehicles would be brought into compliance with the feder- 
al safety standards of the United States Department of Transporta- 
tion (DOT). 


1 28 U.S.C. § 1583 (1982) provides: 

In any civil action in the Court of International Trade, the court shall have exclusive jurisdiction to 
render a upon any counterclaim, cross-claim, or third-party action of any party, if (1) such claim or 
action involves the imported merchandise that is the subject matter of such civil action, or (2) such claim or 
action is to recover upon a bond or customs duties relating to such merchandise. 


20 
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See 19 C.F.R. §12.73(b5)(x)?; id §12.80(b\1)Gii); 40 CFR. 
§ 85.1504. In addition, plaintiff was required to submit a surety 
bond in connection with the entry. See 19 C.F.R. § 12.73(c) 3; id. 
§ 113.14(g). The bond, the purpose of which is to ensure compliance 
with the applicable EPA and DOT standards, by its own terms pro- 
vided that if the imported merchandise was not brought into con- 
formity with the applicable entry requirements within the regula- 
tory time period, then the importer would redeliver the merchan- 
dise to Customs. Under 19 CFR § 12.73(c), an importer has 5 days, 
after the running of the 90-day period, to redeliver the nonconform- 
ing vehicle. As reflected in the regulations and in the bond itself, 
nonperformance of this condition would result in forfeiture of the 
bond as liquidated damages for breach. 

Customs granted four extensions of time to plaintiff, covering the 
better part of a year, for the vehicles to be conformed. Customs fi- 
nally demanded redelivery on August 20, 1976, after plaintiff had 
requested a fifth extension of time. The vehicles were not redeliv- 
ered, and, accordingly, Customs issued a Notice and Demand for 
Liquidated Damages on September 2, 1976. 

Plaintiff petitioned for mitigation on October 22, 1976. During 
these mitigation proceedings, which appear to have lasted almost 2 
years, it was learned that one of the vehicles was exported by 
plaintiff in June of 1976. Customs mitigated to $1,000 the damages 
for late performance with respect to the exported vehicle. This 
amount was paid by plaintiff's surety on January 11, 1979. 

With respect to the other vehicle, plaintiff petitioned for mitiga- 
tion on the basis that the vehicle was being modified to meet the 
EPA and DOT standards. On October 18, 1979, plaintiff was in- 
formed that Customs would mitigate its claim to $1,000. Plaintiff 
was also advised that if the amount was not paid within 30 days 
the claim would revert to the original amount, $6,283. Plaintiff did 


219 C.F.R. § 12.73(bX5Xx) (1983) reads: 
Requirements for entry and release. Each motor vehicle or motor vehicle engine offered for importation or 
imported into the Customs Territory of the United States shall be refused entry unless there is filed with 
the entry, in duplicate, a declaration verified by the importer or consignee which contains: 


* * * * * * * 


A statement that: 
* * * * * * x 


Such motor vehicle or motor vehicle engine is not covered by a certificate of conformity with Federal 
motor vehicle emission standards but will be brought into conformity with such standards and is being im- 
ported under bond in accordance with 40 C.F.R. 85.1504 * * *. 

319 C.F.R. § 12.73(c) (1983) provides in part: 

Release under bond. If a declaration filed in accordance with par: h (b) of this section states that the 
entry is being made under circumstances described in paragraph EXEKix), (x), or (xi) of this section, the 
entry shall be accepted only if the importer or consignee gives a bond on Customs Form 7551, 7553, or 7595 
for the production of a declaration that the vehicle is in conformity with Federal emission standards or, in 
the case of an entry made under circumstances described in paragraph (bX5\xi) of this section, for the pro- 
duction of an appropriate declaration under paragraph (bX5) (i) through (x) of this section. The bond shall be 
in the amount required under § 113.14 of this chapter. Within 90 days after such entry, or such additional 
period as the district director of Customs may allow for good cause shown, the importer or consignee shall 
deliver to the district director the prescribed declaration. If the declaration is not delivered to the district 
director of Customs for the port of entry of such vehicles or engines within 90 days of the date of entry or 
such additional period as may be allowed by the district director, for good cause shown, the importer or 
consignee shall deliver or cause to be delivered to the district director of Customs those motor vehicles or 
motor vehicle engines which were released in accordance with this aph. In the event that any such 
motor vehicle or motor vehicle engine is not re-delivered within 5 days following the date specified in the 
preceding sentence, liquidated damages shall be assessed in the full amount of a bond given on Form 7551 
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not pay the mitigated amount, and Customs accordingly demanded 
full payment of the liquidated damages. 


PROCEEDINGS IN THE District CouRT 


On February 19, 1980, plaintiff commenced an action for declara- 
tory and injunctive relief against the EPA and Customs in the 
United States District Court for the District of Oregon. The com- 
plaint alleged violations of due process and equal protection with 
respect to the validity of the regulations, the authority of Customs, 
the fairness of the administrative procedures, and denials of Free- 
dom of Information Act requests. As for relief, the complaint de- 
manded a “declaration that the plaintiff is entitled to possession 
and use of his automobiles free of any lien or encumbrance .. . 
and for the release of any and all bonds posted for the automo- 
biles.” Complaint at 4, John diGiorgio v. United States, No. 80-234 
(D. Or. Feb. 19, 1980). On March 9, 1981, the United State’s Attor- 
ney’s Office for the District of Oregon filed an answer and a coun- 
terclaim for liquidated damages. The answer basically lodged deni- 
als of plaintiff's claims and asserted affirmative defenses of failure 
to state a claim, lack of subject matter jurisdiction, and improper 
venue. Defendants in their counterclaim alleged that plaintiff had 
violated the terms of the surety bond and was liable in the full 
amount of $6,283. 

On July 20, 1982, the defendants moved to dismiss the complaint 
and for summary judgment on their counterclaim. By order dated 
March 11, 1983, the district court dismissed the entire action, stat- 
ing that with respect to the Customs and EPA regulations, the 
court was without subject matter jurisdiction, citing 28 U.S.C. 
§ 1581 (1982), and 42 U.S.C. § 7606(b)\(1) (1982) (petitions for review- 
ing EPA emissions standards may be filed only in appropriate cir- 
cuit court of appeals or District of Columbia Circuit). The court 
also concluded that it lacked jurisdiction over the counterclaim 
since 28 U.S.C. § 1346(c) (1982), which provides federal jurisdiction 
over a counterclaim by the United States in an action commenced 
under section 1346, was inapplicable. See Richardson v. Morris, 409 
U.S. 464 (1973) (per curiam). Defendants then moved to reinstate 
their counterclaim asserting an alternative basis of federal jurisdic- 
tion, 28 U.S.C. § 1845, and also asked the court to reconsider its 
denial of their earlier summary judgment motion. The court, by 
minute order on April 11, 1983, set aside its judgment dismissing 
the action. Shortly thereafter, defendants moved for “partial judg- 
ment,” requesting: (1) that judgment be entered dismissing the 
action vis-a-vis the EPA and dismissing all claims under the Clean 
Air Act; and, (2) that the remaining claims and the counterclaim 
be transferred to the Court of International Trade pursuant to 28 
U.S.C. § 1631. The district court, by minute order of May 2, 1983, 
ordered the case transferred to the Court of International Trade. 
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DISCUSSION 


In opposing defendants’ motion for summary judgment on the 
counterclaim, plaintiff states three arguments: (1) the government 
ought to be estopped from asserting the counterclaim because 
plaintiff demonstrated that the automobile was brought into com- 
pliance with California emission standards, which standards alleg- 
edly are more stringent than the EPA standards; (2) triable issues 
of fact exist with respect to an alleged deprivation of due process; 
and, (8) the counterclaim is time-barred under 19 U.S.C. § 1621 
(1982). 


I. ADMINISTRATIVE-BASED COLLATERAL ESTOPPEL 


Plaintiff maintains that because the vehicle in controversy alleg- 
edly was brought into compliance with the higher California emis- 
sion standards, the defendants should be estopped from asserting 
their counterclaim. Plaintiff's position, however, is without merit. 
First, the Court of International Trade is hardly the forum to as- 
certain whether the State of California has promulgated more 
stringent pollution standards than the EPA, and whether plaintiff 
has indeed complied with those higher standards.* Further, plain- 
tiff has only put forth a 13-year-old Federal Register notice in sup- 
port of his position. See 36 Fed. Reg. 8172 (1971). The notice, in ad- 
dition to its questionable probity and relevance, contains various 
exceptions and limitations. And, quite apart from these shortcom- 
ings, the traditional earmarks of collateral estoppel are not present 
in this case. Essential to collateral estoppel, whether “administra- 
tive-based” or otherwise,® is the prior affording of a full and fair 
opportunity to litigate a particular issue. See Lawlor v. National 
Screen Service Corp., 349 U.S. 322, 326 (1955). Defendants have not 
had the opportunity to litigate any issue with respect to the par- 
ticular claim in controversy here. Indeed, there has been no prior 
action with respect to those issues. Collateral estoppel, therefore, 
finds no place in this litigation and cannot serve as a defense of 
defendant’s counterclaim. 


* The court also notes that the EPA has been dropped as a party to this action. The issues pertaining to the 
EPA similarly are not properly before this court. See Rule 21 of the Rules of the United States Court of Interna- 
tional Trade. 

5 Plaintiff's reliance on an “administrative based collateral estoppel” appears, in any event, misplaced. Plain- 
tiff, citing United States v. Utah Constr. & Mining Co., 384 U.S. 394 (1966), asserts that the EPA’s finding per- 
taining to the California emission standards should estop the defendants from raising the counterclaim. Utah 
Construction, and the line of cases of which it is a part, however, is inapposite to the matter before the court. In 
Utah Construction, there was a prior litigation of factual issues before the Advisory Board of Contract Appeals, 
a crucial aspect missing from diGiorgio’s calculus. The question was whether some of the board’s prior findings 
ought to be given conclusive effect in the United States Court of Claims. The Supreme Court held that the “find- 
ings on factual issues relevant to questions arising under the contract [were] final and conclusive on the par- 
ties.” Id. at 419 (footnote omitted). This holding, however, was not predicated on some vague notion of “adminis- 
trative-based collateral estoppel” but on express contract language as well as the “Wunderlich Act,” 41 U.S.C. 
§ 321-322 (1982). See United States v. Carlo Bianchi & Co., 373 U.S. 709, 714 (1963). 
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II. Do Issues oF MATERIAL Fact Exist? 


Plaintiff, through counsel in the opposing memorandum, asserts 
that the conformation testing procedure was unduly harsh and 
that certain information was withheld by the EPA and Customs.® 
In addition, plaintiff maintains that the procedures followed by the 
agency were constitutionally defective in that plaintiff was not al- 
lowed to examine the evidence against him and was denied the op- 
portunity to present the matter to an impartial authority.7 These 
assertions, in the court’s view, fail to raise issues of material fact. 

In order for a matter to be amenable to disposition by summary 
judgment, no genuine issues of material fact may exist. See Schoen- 
feld & Sons, Inc. v. United States, 3 CIT 123, 124 (1982). Plaintiff 
has twice agreed to recitations of the relevant facts in this case. In 
their Statement of Material Facts To Which There Is No Genuine 
Issue To Be Tried, required by Rule 56(i) of th Rules of this court, 
defendants set forth the germane facts of this dispute. These facts 
were outlined above. Plaintiff filed no “separate, short and concise 
statement of the material facts as to which it is contended * * * 
there exists a genuine issue to be tried.” U.S. Ct. Int'l] Trade R. 
56(i). The court, therefore, deems admitted those facts alleged in de- 
fendants’ statement. In addition, the court earlier had ordered de- 
fendants to submit a “Chronology of Events,” which recounted the 
relevant facts of the case. Plaintiff did not file any written objec- 
tions to the chronology, and, further, plaintiff agreed that it was 
accurate and correct in all respects. Counsel for plaintiff cannot at 
this stage inject factual issues into this matter by way of assertion 
in legal memoranda. See Royal Indemnity Co. v. Westinghouse Elec- 
tric Corp., 385 F. Supp. 520, 523 (S.D.N.Y. 1974) (Weinfeld, J.) 
(“Lawyers for litigants cannot defeat one’s right to summary judg- 
ment by ‘superinducing the idea’ that a genuine issue of fact exists 
when one does not exist.”) (footnote omitted). 

As is clear from the earlier discussion of the long history of this 
case, the relevant agencies acted within their regulatory authority. 
Plaintiff's alleged entitlements to access to certain information and 
a hearing before an impartial adjudicative officer are not found in 
the Customs Regulations. The court accordingly finds that no genu- 
ine issue of material fact has been raised. 


® Plaintiff claims that Customs notified him that the imported automobile would have to be subjected to 
50,000 miles of testing to ensure compliance with accepted emissions standards. In addition, plaintiff asserts that 
he resorted to “congressional intervention and a number of freedom of information requests” in dealing with 
Customs. Plaintiff's Response In Opposition, at 6. 

7 Plaintiff points out that he was denied access to certain communications among the EPA, DOT and Customs. 
The agencies allegedly claimed exemption from disclosure under the Freedom of Information Act, 5 U.S.C. § 552 
(1982). Plaintiff asserts that these actions, along with Customs’ failure to provide an adjudicative officer, de- 
prived him of due process. 
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Ill. Statute or Limitations 


Plaintiff asserts that the counterclaim is time-barred under 19 
U.S.C. § 1621 (1982).* Section 1621 provides a 5-year period of limi- 
tations and applies to actions “to recover any pecuniary penalty or 
forfeiture of property accruing under the customs laws.” Jd. This 
action, however, is not governed by 19 U.S.C. § 1621. 

Section 1621 relates to penalty-type proceedings, such as those 
pursued by the United States under 19 U.S.C. § 1592 (1982). See 
United States v. Gordon, 7 CIT—, Slip Op. 84-68, at 1 (June 13, 
1984); United States v. Appendagez, Inc., 5 CIT—,—, 560 F. Supp. 
50, 55 (1983). This action involves a counterclaim by the United 
States for liquidated damages arising from the breach of a bond. 
Section 1621 is not applicable. Rather, the right granted to the gov- 
ernment by 28 U.S.C. § 2415(f) governs here.® Section 2415(f) clearly 
states that in an action founded upon breach of contract, a statute 
of limitations may not prevent the government from asserting a 
counterclaim that arises from the same transaction or occurrence 
as the main claim. In this case, defendant’s counterclaim obviously 
arises out of the same transaction or occurrence as plaintiff's op- 
posing claim, namely, the importation of the Ferrari automobile in 
dispute. Therefore, plaintiff's statute of limitations defense is with- 
out merit. '° 

The court, as indicated above, finds that, from the administrative 
record filed in this case, the stipulated chronology of events, as 
well as the Rule 56(i) statement, there are no genuine issues of ma- 


*19 U.S.C. § 1621 (1982) provides: 

No suit or action to recover any pecuniary penalty or forfeiture of property accruing under the customs 
laws shall be instituted unless such suit or action is commenced within ye years after the time when the 
alleged offense was discovered: Provided, That in the case of an all violation of section 1592 of this title 
arising out of gross negligence or negligence, such suit or action s not be instituted more than five years 
after the date the alli violation was committed: Provided further, That the time of the absence from the 
United States of the person subject to such penalty or forfeiture, or of any concealment or absence of the 
property, shall not be reckoned within this period of limitation. 

Id. Originally, in his reply to the counterclaim, plaintiff alleged that the 5-year statute of limitations at 28 
U.S.C. § 2642 (1982) barred the counterclaim. Plaintiff has moved, however, to amend that reply to substitute 
section 1621 as the applicable period of limitations. Plaintiff's motion to amend his reply is granted. 

°28 U.S.C. § 2415(f) provides: 

The provisions of this section shall not prevent the assertion, in an action against the United States or an 
officer or agency thereof, of any claim of the United States or an officer or agency thereof against an —. 
ing party, a co-party, or a third party that arises out of the transaction or occurrence that is the su _ 
matter of the opposing party’s claim. A claim of the United States or an officer or agency thereof that does 
not arise out of the transaction or occurrence that is the — matter of the opposing party’s claim may, 
if time-barred, be asserted only by way of offset and may be allowed in an amount not to exceed the amount 
of the opposing party’s recovery. 

Id. Thus, section 2415(f) “unmistakably grant{s]” the defendants a right to “assert any counterclaim against 
an opposing party” if that counterclaim arises out of the same transaction or occurrence that is the subject of 
the opposing party’s claim. Simmonds Precision Prods, Inc. v. United States, 546 F.2d 886, 892 (Ct. Cl. 1976) (per 
curiam). It should be noted that the last sentence of section 2415(f) refers to the 6-year limitations period con- 
tained in subsection (a) of 2415, and which applies to “every action for money damages brought by the United 
States . . . which is founded upon any contract.” 28 U.S.C. § 2415(a). However, “[tJhe six-year limitation period 
. . . is inapplicable when the United States seeks to recover by counterclaim or set off... .” FDIC v. United 
States, 527 F. Supp. 942, 949 (S.D.W. Va. 1981). It is settled that section 2415(a) applies when the United States, 
as plaintiff, seeks recovery for liquidated damages arising from the breach of an importation bond. See United 
States v. Bavarian Motors, Inc., 4 CIT 83, 87 (1982). 

The government may, under some circumstances, be estopped from asserting a counterclaim. For this to 
occur, however, an opposing party must show “some damage or prejudice suffered by it as a direct result of the 
Government’s delay in asserting its counterclaim.” Simmonds Precision Prods., Inc. v. United States, 546 F.2d 
886, 892 (Ct. Cl. 1976) (per curiam). Although the counterclaim in the present case was not filed until March 9, 
1981, plaintiff, as discussed above, has shown no prejudice or damage resulting from the delay. In addition, since 
28 U.S.C. § 2415(f) applies to this action, there is no need to decide when defendants’ claim accrued and whether 
that claim “relates back” to the main claim for statute of limitations purposes. 
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terial facts to be resolved. The court further finds that these estab- 
lished facts demonstrate that plaintiff breached his obligations 
under the importation bond and that defendants are entitled to 
summary judgment. See Radobenko v. Automated Equipment Corp., 
520 F.2d 540, 543 (9th Cir. 1975). 

It is evident that plaintiff undertook the bond obligation with a 
clear understanding as to its import. Article 4 of the standard “Im- 
mediate Delivery and Consumption Entry Bond” clearly provides 
that “in default of redelivery after a proper demand on him, the 
above bounden principal shall pay to the district director such 
amounts as liquidated damages as may be demanded by him in ac- 
cordance with the law and regulations not exceeding the amount of 
this obligation, for any breach or breaches thereof * * *.” Plaintiff 
was granted four extensions of time to conform the vehicle. When 
it was apparent that performance would not be forthcoming, Cus- 
toms issued a proper redelivery notice. Thereafter, Customs afford- 
ed plaintiff even more time to comply. See 19 C.F.R. § 12.73(c). Cus- 
toms finally issued the proper Notice and Demand for Payment of 
Liquidated Damages. See id. § 172.1(a). The mandatory mitigation 
procedures were followed by Customs with great leniency. Rather 
than pay a mitigated amount of $1,000, however, plaintiff chose to 
file suit in the district court seeking to avoid payment altogether. 
The government, of course, filed its counterclaim for the full 
amount of liquidated damages and is entitled to prevail on that 
claim. Defendants have established a violation of the bond’s terms, 
and plaintiff “may not be heard to complain when [Customs] de- 


mands liquidated damages in the amount agreed to * * *.” CS. 
Emery & Co. v. United States, 2 Cust. Ct. 792, 793-94 (1939); see 5 S. 
Williston, A Treatise on the Law of Contracts § 775B, at 661-64 (3d 
ed. 1961). 


CONCLUSION 


The record in this case clearly indicates that plaintiff breached 
his obligations under an importation bond. Further, plaintiff's as- 
serted defenses against the enforcement of the bond’s terms are 
without merit. Accordingly, defendants’ motion for summary judg- 
ment on their counterclaim must be, and hereby is, granted. 

Judgment will be entered accordingly. 


Slip Op. 84-108 


Strar-Kist Foops, INc., PLAINTIFF, v. UNITED STATES, AND U.S. DeE- 
PARTMENT OF COMMERCE, DEFENDANTS, AND THE GOVERNMENT 
OF THE REPUBLIC OF THE PHILIPPINES, ET AL., INTERVENORS 

Court No. 83-12-01711 
Before Forp, Judge. 
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Memorandum and Order 


(Dated Oct. 1, 1984) 


Forp, Judge: This action, instituted under Section 516A(a\(2) of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2), contests 
a final affirmative countervailing duty determination by the Inter- 
national Trade Administration of the United States Department of 
Commerce covering canned tuna from the Philippines. (48 Fed. 
Reg. 50,133, Oct. 31, 1983). 

Presently before the Court is plaintiff's motion for a protective 
order, pursuant to 19 U.S.C. § 1516(a)(b(2)(B) and Rule 26 of the 
Rules of this Court, to permit disclosure of twenty-four business 
confidential documents filed in this case. Plaintiff asserts disclo- 
sure of the requested documents is appropriate in this action and 
the confidential nature of the information sought will be preserved 
by the proposed protective order. 

Defendant’s have no independent objections to disclosure under 
the terms and conditions contained in plaintiff's proposed protec- 
tive order, deferring instead to the objections raised by the interve- 
nors in this case. The intervenors have no objection to the protect- 
ed disclosure of twenty-two of the twenty-four documents sought. 
They do, however, oppose the release of customer names found in 
two of those documents, Nos. 59 and 239. Additionally, the interve- 
nors oppose the disclosure of certain exhibits contained in the two 
remaining documents, Nos. 176 and 258, maintaining the exhibits 


involved are unrelated to plaintiff's claims and the interests in pre- 
serving the confidentiality of the exhibits outweigh plaintiff's need 
for disclosure. 

Section 516A(b\(2\B) of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1516a(b)(2\(B), provides: 


(B) Confidential or privileged material—The confidential or 
privileged status accorded to any documents, comments or in- 
formation shall be preserved in any action under this section. 
Notwithstanding the preceding sentence, the court may exam- 
ine, in camera, the confidential or privileged material, and 
may disclose such material under such terms and conditions as 
it may order. 


The above provision gives the Court wide latitude in determining 
whether or not to release confidential documents to parties in- 
volved in a proceeding brought under 19 U.S.C. § 1516a. In making 
its determination, however, “the [Court is guided by three consid- 
erations: (1) the need of the litigants for data used by the govern- 
ment in order to respond adequately to subsidy findings; (2) the 
need of the government in obtainig confidential information from 
businesses in future proceedings; and (3) the need of the foreign 
[producers] to protect from disclosure information which, in the 
hands of a competitor, might injure [their] relative position in the 
industry.” American Spring Wire Corp. v. United States, 5 CIT ——, 
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566 F. Supp. 1538 (1983). The Court must then balance “a party’s 
need for the information sought against the public interest in pro- 
tecting confidential business information, recognized by section 
516A(bX2\B) and inherent in the administrative authority’s ability 
to effectively perform its investigative duties under the counter- 
vailing duty law.” American Spring Wire Corp., supra; Nakajima 
All Co. v. United States, 2 CIT 170, 174 (1981). 

Having reviewed the subject documents and assessed them in 
light of the aforementioned criteria, I find no reason to deny their 
protected disclosure for the purposes of this litigation. The contest- 
ed exhibits consist of various verification data submitted to the 
International Trade Administration in its investigation into wheth- 
er, and to what extent, there was evidence to support a counter- 
vailing duty determination. As such the exhibits have at least an 
arguable relevance to the issues involved in the case at bar. At this 
preparatory stage, plaintiff is not required to particularize its need 
for the verification data. Atlantic Sugar Ltd. v. United States, 85 
Cust. Ct. 128, C.R.D. 80-14 (1980); American Spring Wire Corp., 
supra. While acknowledging the reservation to disclosure set forth 
by the intervenors, in weighing the merits of this motion the Court 
must also recognize “the necessity of allowing a party to fully pre- 
pare and present its legally authorized challenge to an administra- 
tive determination and to do so based on all available relevant ma- 
terial.” Connors Steel Company v. United States, 85 Cust. Ct. 112, 
113, C.R.D. 80-9 (1980). Given the arguable relevance of the materi- 
al involved herein, it would be unreasonable to preclude its disclo- 
sure at this stage of the proceeding. 

In considering the intervenors request that customer names be 
excised from documents 59 and 239, the Court concludes the bal- 
ance of equities, in this instance, favors non-disclosure. While the 
methology and data in this material may be relevant, for plaintiff's 
purposes it is unnecessary to disclose customer-related information 
which, in their hands, could injure the intervenors relative position 
in the industry. 

Since the Court is aware of the sensitive nature of the documents 
subject to this motion, it adopts terms and conditions of plaintiff's 
proposed protective order. For the above reasons and upon careful 
consideration of plaintiff's motion, defendant’s response, interve- 
nor’s opposition and all other pleadings and papers on file, it is 
hereby— 

Ordered that plaintiff's motion be and the same hereby is grant- 
ed; and it is further; 

Ordered that the documents numbered 59, 94, 138, 135, 137, 139, 
141, 145, 173, 175, 176, 184, 196, 200, 202, 205, 220, 232, 239, 243, 
246, 256, 258, and 281, filed with the Court of International Trade 
in connection with this action, shall be made available to counsel 
for plaintiff for examination and copying at the office of the Clerk 
of this Court during the business days of the 30-day period com- 
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mencing on the date of the entry of this order, subject to the terms 
and conditions specified below. 

1. Counsel for plaintiff may disclose the material only to other 
attorneys and office personnel working on behalf of the plaintiff in 
this litigation. 

2. Counsel for plaintiff and their immediate office personnel shall 
neither disclose nor use this confidential information for purposes 
other than this litigation or any remand or appeal of this matter. 

3. If, in the opinion of counsel for plaintiff, it becomes necessary 
to consult with experts in evaluating the confidential information, 
they shall before any disclosure, notify and obtain the consent of 
defendants and intervenors for disclosure to identified experts who 
shall agree not to disclose what they learned from the documents 
containing the confidential information and shall be subject to the 
terms of this protective order; if, after seven days following notifi- 
cation of defendants and intervenors, counsel cannot agree upon 
the need for an expert or upon a suitable expert, plaintiff's counsel 
may submit the matter to the Court for resolution. 

4. Counsel for plaintiff shall maintain a record of any and all 
copies of confidential information made, the names or persons to 
whom they were provided, and the date of their return. All such 
copies shall be clearly marked as containing confidential informa- 
tion and all person provided copies shall be directed to return them 
at the conclusion of this litigation. 

5. Any documents, including briefs and memoranda, containing 
any of the confidential information subject to this order, which are 
filed with the Court in this case or used for any other purpose, 
shall be conspicuously marked as containing information which is 
not to be disclosed to the public, and arrangements shall be made 
with the Clerk of this Court to retain such documents under seal, 
permitting access only to the Court, Court personnel authorized by 
the Court to have access, and counsel for the parties. Copies of all 
the foregoing documents, but with the confidential information de- 
leted, shall be filed with the Court at the same time that the docu- 
ments containing the confidential information are filed and shall 
be conspicuously marked as non-confidential copies. 

6. Any briefs or memoranda containing confidential information 
shall be served on the other parties in a wrapper conspicuously 
marked on the front “Confidential: To be opened only by attorneys 
of parties in Star-Kist Foods, Inc. v. United States,” and shall be 
accompanied by a non-confidential copy from which the confiden- 
tial information has been deleted. 

7. At the conclusion of this litigation and any appeal or remand 
of this matter, within a reasonable time, counsel for plaintiff shall 
return to the Department of Commerce all copies of the confiden- 
tial documents obtained under this order and the record required 
to be maintained under paragraph 4 hereof; and it is further 
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Ordered that the customer names contained in documents 59 and 
239 be excised from the material made available to counsel for 
plaintiff. 
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